Coastal Law and Sand Resource Management
Abstract

ASBPA National Coastal Conference, October 13-15, 2010

Todd S. Roessler – Kilpatrick Stockton LLP

3737 Glenwood Avenue, Suite 400

Raleigh, NC  27612

919.420.1726

TRoessler@KilpatrickStockton.com


Beach renourishment is a common management practice used to restore or maintain an eroding beach or shoreline and involves the placement of sand from sources outside the eroding system on the beach or shoreline.  Prior to implementing a beach renourishment project, the entity proposing the project must comply with applicable state and federal laws and regulations.  In addition, depending on the location of the source, the entity proposing the project must acquire the legal right to remove the sand from state or federal waters.  Sand lying underneath coastal and sound waters is generally state property, and sand resources located beyond the three-mile limit off the coast are in federal waters.


Although state and federal laws regulating beach renourishment exist, state and federal law have failed to establish, in a comprehensive fashion, a system regulating the rights to sand (“Sand Rights”).  As the number of beach renourishment projects increase due to coastal storms, erosion and sea level rise and sand resources become scarcer, existing sand resources may be insufficient to meet the demands of beach communities.  Under the current systems, state and federal agencies award leases to sand resources on a “first-come, first-served” basis and do not evaluate or weigh the relative benefits of awarding a lease to one municipality as opposed to another.  This policy presumes a limitless resource.  Because beach-quality sand is not a limitless resource, states and the federal government should establish a process for sand allocation that includes the needs of the natural dynamics of the barrier-island system as well as the needs of beach communities.


This presentation will discuss state and federal laws regulating beach renourishment projects, acquiring the legal right to remove sand from state or federal waters, and the concept of “Sand Rights.”  In addition, this presentation will discuss the recent Supreme Court opinion in Walton County v. Stop The Beach Renourishment, Inc. in which the plaintiffs claim that their private property rights are being taken without just compensation in violation of the Fifth Amendment to the United States Constitution.  The outcome of this case could have significant financial implications for beach renourishment project around the country.

Todd Roessler is an attorney at Kilpatrick Stockton LLP and counsels clients relating to a variety of coastal issues, including dredged material management practices, beneficial use projects, beach renourishment, beach erosion, cost sharing agreements, and local land use plans.  Before attending law school, he earned a Master’s degree in marine sciences at the University of North Carolina at Chapel Hill where his thesis related to the effects of a federal navigation project on nearshore processes on an adjacent barrier island.  He currently serves on the board of directors for the American Shore & Beach Preservation Association and the N.C. Coastal Resources Law, Planning, & Policy Center and is Co-Chair, North Carolina Bar Association, Coastal Concerns and Resources Committee.
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